Highland to choose wind policy

BY ANNE ADAMS ¢ STAFF WRITER minimum of four plausible interpretations,”any wind turbine over 35 feet must be ap-
she said. Those include: proved by the BZA, in addition to a condi-
MONTEREY — Highland County is go- 1. Wind turbines cannot be considered bdional use permit, if one is required by the zon-
ing to have to make a decision on whetharause they are not mentioned specifically bing district.
commercial wind facilities will be welcome name in the zoning ordinance, so they are Actions by governing bodies, she said, get
here. According to county attorney Melissdbound by the 35-foot limit, which can only bea presumption of validity. “This application
Dowd, what Highland needs is a policy deciincreased with the approval of the board dias the potential to be far-reaching and you
sion. zoning appeals after a public hearing. can be very restrictive with the language, or
Highland New Wind Development LLC 2. Wind turbines can be considered towyou can open the door wide open,” she said.
presented its plans for a 20-turbine faciliters, because at least part of them is a tower, The only thing that was clear, according to
generating 39 megawatts to officials lasand towers are exempt from the ordinance ektighland’s ordinance, was that HNWD needed
month, and last Thursday, planning commiszept when they are over 200 feet, when thésAA approval to build anything over 200 feet
sion members met with county supervisors toeed FAA approval. So, FAA approval is altall. The turbines, including the “propeller”
talk about what do next. that is required of church spires, water towblade at the top, are proposed at a height of
HNWD has made two different requestsers, silo barns, towers, etc., if they are ovetO0 feet. Dowd said it seemed from her read-
One for an amendment to the zonin@00 feet. No amendment or variance is neceasqg of the ordinance that an amendment for
ordinance’s limit of 35 feet for structure heightsary regarding the height issue. height is not a “use” decision and would there-
and the other for a conditional use permit to 3. Everything over 200 feet is not exemptore require approval from the Highland
construct and operate a wind energy generand requires both FAA approval as well a€ounty Board of Zoning Appeals.
ing plant on Allegheny Mountain. approval by the BZA, and must meet the over Dowd said as the county’s attorney she
Highland County Planning Commission35 feet requirements of the ordinance. could “defend” four different interpretations
held an initial review of both requests last 4. Wind turbines are not mentioned specifief the ordinance, so she recommended the
month, tabling any further action until lastcally in the ordinance and are not the saneounty first determine its policy. “If the two
week’s meeting and an on-site visit. things as towers (what the drafters probablyoards determine they want the most restric-
Dowd told planners and supervisors Thurdiad in mind were communication towers, shiéve language that would prohibit wind tur-
day the zoning ordinance simply had no larsaid) and therefore, are not permitted anyines, they should decide that first,” she said.
guage to specifically address industrial winevhere, by conditional use or otherwise. Dowd wrote, “In my legal opinion, the ex-
plants. She said she had researched the mattefGiven the ambiguity of the words, | rec-isting language can be interpreted so many
by pulling together as much information a®mmend that the planning commission and theays that the issue becomes a policy issue in-
possible to present a “strategy” for analyzinfoard and the council consider amending thstead of a legal interpretation. The county
what the county could do with the requests. ‘brdinance so that Highland County’s policyshould decide what it wants the language to
made a real effort not to approach this witbn commercial wind turbines and their heighgay. Because the applicant has proposed new

any pro or con,” she said. is stated clearly,” she said. language, one can presume that the applicant
In a written presentation, Dowd presenteihterpreted those words in such a way that they
A zoning amendment four options for the county to consider: needed to be rewritten to permit what he is

In explaining the request for a zoning 1. HNWD has provided a choice in its apasking for. At least that was a safe assumption
change on the height limit, Dowd said base@lication, which would exempt commercialuntil this afternoon, when the applicant’s coun-
on how HNWD's attorney had interpreted thavind turbines from height requirements ssel suggested a different interpretation of the
county ordinance, the language in it was “d@ng as county and FAA approval had beeardinance section. Therefore, | believe it is fair
clear as mud.” She put the question to coungptained. “In a fax received this afternoorfor the county and the town to decide what
officials: Do they want fresh language thaffom the applicant's attorney, the applicanthe height policy should be related to wind tur-
clearly states Highland County policy withsuggests that one of the versions of interpretines, since the issue may arise again with
regard to commercial wind turbines in genind (the ordinance) might be that an amendnother application. A clear policy choice is
eral, or wind turbines over 200 feet in heightmentis not necessary after all, and if the counlggally defensible. Ambiguous language is
And should that language be presented at tfdlows that interpretation, then ignore its remuch harder to defend.”
planning commission’s required public hearduest for an amendment,” Dowd wrote. What HNWD's attorneys said in that docu-
ing, along with HNWD's proposed language? 2- The county could state that church spirement was they believed wind turbines “clearly

In addition, she asked, should the heigtelfries, cupolas, monuments, water towersall within (a) dictionary definition of “tower,”
requirement issue be resolved by both boarg. — and commercial wind turbines — arsince turbines are higher than their diameter
before the conditional use permit is considc€xempt up to 200 feet. Any of these structuremnd high relative to their surroundings. There-
ered? If county policy is that the ordinanc@®ver 200 feet will require BZA and FAA ap-fore, they said, the turbines were exempt from
does not address wind turbines at all and thef@oval. the height requirement except for the fact that
fore they are not permitted anywhere in the 3. The county could state that all of thosthey are taller than 200 feet. Towers higher
county, it doesn’t make sense to spend tinfédructures are exempt up to 200 feet, and artjran 200 feet require FAA approval, which
on the permit application, she said. thing over 200 feet requires only FAA apHNWD says it already has. “If the county

“| have studied the words of Sectiorproval. agrees with this reading of its ordinance, and
701.01-3 long and hard and | come up with a 4- And the county could say the height oo indicates in writing, then the requested



amendment ... is unnecessary and may be Conditional use permit swer those questions, and suggested consult-
pulled off the table.” On the request for a conditional use pet?d Congressman Bob Goodlatte about fed-
HNWD counsel wrote that if the zoningmjt, Dowd said she did a lot of research a@ral tax credits.
ordinance amendment is necessary, “Wgell. | attended two information forums (one ~ She pointed out that though the applicant
strongly contend that the approval of the TowRe|d by the county, the other by the chamb&gid it had FAA approval, she didn’'t see any
of Monterey is not necessary,” saying theipf commerce), saved all The Recorder article8Yidence of that included with the application.
reading of the ordinance found many instancgsd other information, in order to find howShe said it occurred to her that both the U.S.
when approval was needed by the county @an we easily get to this without the minutiair Force, which uses a military training route
the town, as applicable. “Clearly, it was ingnd detail, in making a good land use decid the area where planes fly as low as 500 feet,
tended that either jurisdiction, acting alone, haggn ” and the Green Bank Observatory in West Vir-
the authority to adopt amendments.” Dowd explained there are specific criteri&inia, might have an opinion about the project.
After her presentation, Dowd told officialspfficials must consider when presented with df this will negatively impact the work at
she would be glad to draft some language g@nditional use permit request, and the zofareen Bank, this may be a wasted exercise,”
when the planning commission holds a publlﬁ‘qg ordinance C|ear|y focuses on the impa@ne wrote.
hearing on the zoning amendment applicatiogf granting a conditional use permit on the Her questions about view sheds included:
it has something to go by. immediate area, the neighborhood. “The ahould the applicant be allowed to change the
Planner Lisa Kodger asked Dowd whethgglicant believes there is no neighborhood,” sHecation after approval of a permit? Can the
she had considered the importance of setbackid, “but | respectfully disagree.” She sai@Pplicant change the location within a certain
in the application. they must consider things like traffic, propnumber of feet after the approval? Dowd won-
Dowd explained that in the proffers to thexrty values, and what else exists around tif€red whether the applicant should be required
county offered by HNWD, she believed thfproperty. to complete a visual impact study and provide
company would meet setback requirements. She emphasized the need to balance tHe board with a computer-generated simula-
Supervisor Jerry Rexrode agreed Withights of property owners. “Does one man haéon of the impact on the view shed. “Given
Dowd on the ordinance. “I don't think windthe power to dictate what the rest of a neigtibe topography and the current proposal for
turbines were ever envisioned (when the oporhood is going to look at, or the rest of théitings, will Pendleton Goodall really be able
dinance was written) ... this is new,” he saithroperty values?” She asked, “What do wt® see it from his front porch? Will they be
He also agreed on the importance of sufficieRjant to know about these proposed wind tugble to be seen from Monterey Mountain, U.S.
setback requirements, saying there is a changipes so a decision can be made that balan&®$, etc.?” Also, she asked, “Has the appli-
one of the turbines could fall and damage amhe rights of one individual to use his land agant presented an exterior lighting plan? Can
other property. “I don’t think I'd want any- he chooses and the rights of the citizens of ti#@y computer simulation include a night view
thing less,” he said. neighborhood and the county? A good land u§® the projection range of the exterior lights
Dowd stressed, “It would be fairest to thgjecision does not consider ‘not in my backcan be estimated?”
community and the applicant to state a policyjround’ as a valid basis for making a decision. The environmental issues, Dowd said, can
than choose among various interpretations (fistead, a good land use decision balances &l be addressed, though she felt requiring
the ordinance) ... You can choose to continygyhts of an individual along with the rights of iINWD to undergo state and federal reviews
to have control over it. You are charged witlythers, based on definite criteria.” within a year’s time would be impossible. “But
land use decisions that are in the public’s best powd cited the county’s comprehensive/Ou can ask for any level you want (as a con-
interest. Your choices are to either go with theffjan for guidance and pointed to what sh@ition) if that's important to you,” she said.
interpretation or draft alternative interpretacaied two “very strong” statements: “It's a great theory,” she said, referring to Cen-
tions,” she said, again offering to draft some- 1. “Beauty and aesthetics including presfal Shenandoah Planning District
thing for officials to review. “Tell me what you ervation of our historic character and naturdfommission’s recommendation that all state
want as a policy.” Planners and supervisokgsources will be principles we apply in deand federal reviews be completed first. “But |
have to consider the language offered byrmining land use policies.” don’t think we can fit that within a 12-month
HNWD since it has already applied, “but you 2 «The preservation and protection of théime frame. Under your time constraints, |
can change the language,” she said. “Yoounty's unique natural resources has becorflen’t think you can get there. You can't get

opinion of what the proper wording ought tg; Jong-term goal of local citizens.” these agencies to tell you what to do because
be should also be considered.” Dowd’s written presentation outlined questney don’t know.”

“I'd like to see what you'd draft,” Rexrode tijons the county should ask in order to make a She outlined questions regarding environ-
said. good decision. They included questions abofiRéntal issues, including whether there were

“Do you want to exempt turbines betweemyNWD's business: “Who are the membersProposed erosion and sediment control plans,
35 feet and 200 feet, or all turbines looked #&igw can new members be added? Will it ultior storm water run-off projections. As for

by the BZA?” Dowd said. mately be owned by Florida Power & Lightwhich level of environmental assessment, if
Kodger asked whether planners couldr another large utility? Can local folks inves@ny, she pointed to the Endangered Species
“tweak” what HNWD had proposed. in it? Are we positive that any successors wiff\ct, the Migratory Bird Treaty Act, the Na-

“Yes,” Dowd replied. “You can look atlan- he hound by any conditions placed on théonal Environmental Policy Act, and the Bald
guage from them, and mine, and then set tgiginal company? Is it bonded or will we gefind Golden Eagle Protection Act. “We know
policy.” a letter of credit that is transferrable to the suébat USDA has identified the Virginia north-

Officials agreed to let Dowd draft somecessors? Will HNWD continue if federal pro-€ flying squirrel, the Indiana bat, the Vir-
interpretations for policy over the next 10 daygjuction tax credits don't materialize? Howginia big-eared bat, and the bald eagle as spe-
“And the public can comment on it at younjkely is that?” cies that may occur within the project area.
public hearing,” she said. Dowd said HNWD should be able to anMust the applicant complete some kind of

environmental assessment in order to deter-



mine the impact on the neighborhood?” “We're the guinea pig,” said planner Jacob The planners’ next meeting will be held
Dowd also pointed to concerns about noiséjevener. “That's what it's all about.” Thursday, Sept. 23, at which time they are
saying though the CSPDC found no clear prob- Rexrode added, “It's about good land uskkely to set a date for a public hearing on the
lems with noise, the video of a couple in Penplanning, suitability for things with the natu-amendment request and consider draft lan-
sylvania said it was a big problem for themral character of the land. It's the responsibilitguage from Dowd. Planners have until Oct.
“Do we want a guarantee?” Dowd asked. Shef the community to decide which areas ar25 to make a recommendation to supervisors
also asked whether emergency services coappropriate for development.” on both requests. If they do not do so, the re-
munications might be affected. “Should we Kodger said she had concerns about thliiests are considered approved by the com-
make the applicant provide proof that the anplanning commission having enough time tanission.
bient noise level at the McBride property linesnake an informed decision. Dowd reminded Ultimately, Dowd said Tuesday, “The plan-
will remain unchanged?” she wrote. “Must thelanners they could extend any of the time lirming commission and supervisors, whether

applicant prove there will be no interferencés with approval from HNWD. they like it or not, are being forced to deal with
with cell phones, TVs, etc., in the neighbor- “If (the permit) were denied, (HNWD) this directly ... Because of the approach the
hood?” couldn’t come back for 12 months, and moreounty took it seems the county is going to

On property values, Dowd said, “There’snformation could be gathered,” Kodger saidseriously consider this (project). Everybody
no way to get a handle on it.” Some have said Planning commission chairman Davidchad this big, black cloud; they knew it was a
the turbines would have a detrimental effectohnston said planners would rather not holalg, emotional issue. No one really knew how
on neighbors’ values; some say they don’a public hearing on the permit. He said for theo take a big bite out of it and that's what |
“There are no hard facts to prove it,” Dowdamendment, planners only have 60 days. “Was trying to help them with.”
said, suggesting asking someone at Virginiae meet the 23rd and have to set a date for aKodger said this week she felt Dowd’s pre-
Tech to come up with criteria to determingublic hearing, then if we change the languageentation and recommendations were helpful
whether or not turbines affect property valueand hold a hearing, that will be the samt the planning commission. “I thought it was
in the neighborhood. night.” really good. It gives a little direction to all the

“The applicant has already asked for a “You will have finished your duties, then,” members of the planning commission, to see
waiver of the six-month requirement to put th®owd said. “And the board of supervisors wilthings put in that way gives us alternatives.”
conditional use permit in use. Although Highhave one year ... If you identify your concerns, © Sept. 17, 2004, Anne Adams, Recorder
land reviews conditional use permits each ye#ire applicant’s going to want to give you thaPublishing of Va., Inc.
to determine compliance with the original (perémore time). It's in their best interest.”
mit), should the overall duration of the re- Hevener said he had visited a commercial
guested (permit) be extended to the life of the@ind project in Pennsylvania and “I couldn’t
wind turbines?” she wrote. “They will need asee anything wrong with the situation.” He said
long-term promise, but how long? The life othe project generated tourism and there was
the project?” “no noise whatsoever.” He cited “all this ob-

HNWD also said it would restrict its projectjection” to the proposal and noted he would
to the current 39 kv power line already runnot be able to see them from his home in
ning across the property. “But the applicantightown, but he couldn’t see anything wrong
also said they may need to be upgraded. Whaith the turbines. “I'm not saying how I'm
does that mean?” Dowd said. “I don’t knowgoing to vote,” he cautioned.
what that means.” Planners and supervisors set a date to tour

As for maintenance and removal HNWDthe HNWD property on Allegheny Mountain,
said it would maintain the turbines in goodlus the properties of nearby landowners Tom
working order. “Does that include the outBrody and Pendleton Goodall. A tour of all
buildings, towers, etc.?” Dowd asked. “Whathree places has been scheduled for Tuesday,
about bonding or letter of credit to deal witfSept. 21, leaving Monterey at 2 p.m.
removal or replacement when a turbine has Dowd said this week that after last
no life left? Should we define periods of ndrhursday’s meeting, legal representatives for
activity and their lengths?” HNWD asked whether the company could

Also, she asked whether HNWD will besimply ask for a variance on height that ac-
restricted to a certain number of turbines. “Wiltompanied its request for a permit, thereby
any change at all in the project mean anotheliminating the extra step of approval through
conditional use permit?” the board of zoning appeals. Dowd told The

Dowd told officials, “l encourage each oneRecorder cutting out that step would leave
of you to think about these things and decidepntrol in the hands of supervisors and she
how important is this to me? Rate them on @didn’t really have a problem with that, but
scale of 1 to 5,” she said. “There is informawasn't sure it fit with how Highland has his-
tion out there to help you ... You need to dderically handled such applications. “How you
cide, what are the critical issues?” use land has usually gone to the planning com-

Supervisor Robin Sullenberger added, “Wenission and supervisors for review,” she said.
all need to be thinking about what are the priArea, height, setbacks, those physical details,
ority items,” and invited the public to makeusually go in the direction of a variance re-
further suggestions. “The public would beviewed by the board of zoning appeals. We
welcome to present those.” have to ask, is there a theoretical difference?”



